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RECOVMENDED ORDER

A final hearing was conducted in this case on Novenber 20,
2006, by video tel econference between Pensacol a, Florida, and
Tal | ahassee, Florida, before Suzanne F. Hood, Adm nistrative Law
Judge with the Division of Adm nistrative Hearings.
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MIton, Florida 32570

For Respondent: Lori R Benton, Esquire
Ford & Harrison LLP
300 South Orange Avenue, Suite 1300
Post O fice Box 60
Ol ando, Florida 32802-0060

STATEMENT OF THE | SSUE

The issue is whether Respondent discrim nated agai nst
Petitioner based on her race and/or age in violation of Section

760. 10, Florida Statutes(2005).



PRELI M NARY STATEMENT

On Cct ober 26, 2005, Petitioner MI|dred Spears (Petitioner)
filed an Enpl oynent Charge of Discrimnation with the Florida
Conmi ssion on Human Rel ations (FCHR). The charge all eged that
Respondent C. J. Gayfers and Conpany d/b/a Dillard s
(Respondent) had di scrim nated agai nst her based on her race and
age.

On August 24, 2006, FCHR issued a Determ nation: No Cause.
On Septenber 19, 2006, Petitioner filed a Petition for Relief
and Request for Administrative Hearing with FCHR  On
Sept enber 25, 2006, FCHR referred the petition to the D vision
of Adm nistrative Hearings.

On Cct ober 6, 2006, the undersigned issued a Notice of
Hearing by Video Tel econference. The notice schedul ed the
hearing for Novenmber 20, 2006.

During the hearing, the parties filed five pre-filed joint
exhibits (JE4, JE8, JE12, JE14, and JE15) that were accepted as
evi dence.

Petitioner testified on her own behalf and presented the
testinmony of three additional w tnesses. Petitioner offered
three exhibits (P1-P3) that were accepted as evidence. Exhibit
No. P1 is Exhibit No. 1 in Respondent’s pre-filed exhibits.

Exhi bit Nos. P2-P3 are attached to the hearing transcript.



Respondent presented the testinony of two w tnesses.
Respondent offered four pre-filed exhibits (R3, R21, R10, and
R11) that were accepted as evi dence.

On Novenber 29, 2006, Respondent filed an Unopposed Mdtion
for Extension of Tinme to File Findings of Fact and Concl usi ons
of Law. On Novenber 30, 2006, the undersigned issued an Order
Granti ng Extension of Tine.

The Transcript was filed on Decenber 20, 2006. On
January 2, 2007, Petitioner filed Proposed Findings of Fact and
Proposed Reconmended Order. On January 3, 2007, Respondent
filed Proposed Findings of Fact and Concl usions of Law.

FI NDI NGS OF FACT

1. Petitioner is an African American fenmale. She was over
t he age of 40 when Respondent hired her and when she resigned
her position as Respondent’s sal es associ ate.

2. Respondent is an enployer as defined by the Florida
Cvil Rights Act of 1992, as anended, Sections 760.01-760.11 and
509. 092, Florida Statutes (2005)(FCRA).

3. Dillard’ s Inc., purchased nunerous departnent stores
owned by C. J. Gayfer and Conpany in 1998. Respondent, which is
| ocated in the Cordova Mall, Pensacola, Florida, is one of those
stores.

4. Respondent enpl oys 200 to 250 sal es associ at es.

Approxi mately 48 percent of Respondent’s enpl oyees are over the



age of 40. About 90 percent of Respondent’s enpl oyees are ol der
than Petitioner. Additionally, 28 percent of Respondent’s
enpl oyees are African Aneri can.

5. Respondent hired Petitioner on May 11, 1999, as a sales
associate in the Cordova Mall Store. Because Petitioner did not
apply for a specific position, Respondent assigned her to the
men’ s fragrance departnent/work center with a starting rate of
pay at $8.00 per hour. Respondent al so provided Petitioner with
heal t h i nsurance benefits.

6. Petitioner was an experienced retail sal esperson when
Respondent hired her. However Petitioner had no experience or
training in selling nen’s fragrances.

7. Throughout Petitioner’s enploynent with Respondent,
Beth Wnter was the store manager. M. Wnter is responsible
for the store’s profitability and nerchandi se. She al so manages
the area sal es managers (ASM of the various work centers.

8. M. Wnter reports directly to Linda Sholtis,
Respondent’s District Manager. Ms. Sholtis is responsible for
18 of Respondent’s stores.

9. In Decenber 2004, Respondent was in the process of
preparing its payroll budgets for the follow ng year.
Respondent’s executive nmanagenent nmade a busi ness decision to
reorgani ze sonme of its work centers. Specifically, Respondent

decided to use its smaller work centers to trai n new sal es



associ ates, to keep the lower pay rates in the smaller work
centers, and to nove the sales associates in the smaller work
centers, who were earning higher rates, to other work centers
that coul d support their higher rates.

10. High rates in a small work center neans that
Respondent has | ess hours to allocate to the departnent,
resulting in |less hours avail able for custoner service.
Respondent nmade a busi ness decision to nove the higher rates
into the larger work centers that could support those rates.

11. As a non-conmi ssioned sal es associ ate, Petitioner was
subj ect to Respondent’s Sal es- Per-Hour (SPH) program
Respondent applies the SPH programto all non-commi ssi oned sal es
associ ates and to sonme conmm ssioned sal es associates working in
| adi es shoes. The SPH programis based on objective criteria
descri bed bel ow.

12. The SPH program has “standard goal s” and “rai se goal s”
that are based upon an enployee’s hourly rate. The standard
goal is the dollar volunme of sales an enployee is required to
average for each hour worked to support his/her pay. The raise
goal represents the dollar volune of sales an enpl oyee shoul d
average per hour during a review period to justify a pay
i ncrease.

13. To deternmine the goals, each work center is assigned a

“selling cost” (SC). Respondent’s executive nmanagenent



determ nes the SC for each work center in each store. The SC
for a work center reflects the percentage of sales that
Respondent determ nes shoul d be the maxi num anount budgeted for
payrol |l expense for a particular work center.

14. SC cal cul ations are based on historical sales and
mar keting data. The SC and the SPH goal s for sal es associ ates
vary anong work centers based on sales history. For exanple, in
the Cordova Mall store, the nen’s fragrance work center has a SC
of 12 percent, neaning that Respondent does not want the payrol
budget in that departnent to exceed 12 percent of the dollars
earned fromits sales.

15. The nen’s fragrances departnment is a very small work
center. It has a higher SC because it does not have as mnuch
sal es volune as the larger work centers.

16. To derive an enployee’s SPH goals, an enpl oyee’s
hourly wage is divided by the SC percentage for the enpl oyee’s
work center. Accordingly, as an enployee’s hourly wage
i ncreases, the enployee’s SPH goal increases. Further, as the
work center’s SC percentage increases, an enployee’'s SPH goal s
decr ease.

17. An enployee’s age and race are not factored into the
sal es goal s derived under Respondent’s SPH program The program
is a mathematical forrmula centered around an enpl oyee’s hourly

rate and the SC of the enpl oyee’ s assigned work center.



18. Before the above-referenced reorgani zati on took pl ace,
there were four sales associates assigned to nen’s fragrances.
Petitioner was the only Africa Anerican. Lois Thomas and Cat hy
Carlisle were Caucasian. Marie Aceval was Hi spanic. Al four
associ ates were over the age of 40.

19. In Decenber 2004, Petitioner was one of Respondent’s
top sal es associates. She was the best sales person in nen’s
fragrances and received the highest rate of pay. She was a very
aggressi ve sal esperson

20. Over the course of Petitioner’s enploynent, her salary
i ncreased substantially from$8.00 to $17.00 per hour as a
result of her ability to sell nen’'s fragrances and nerchandi se
outside of her work center in nmen’s clothing. Men's fragrances
was a small work center that was not budgeted for a sales
associate to earn $17.00 per hour.

21. As of Decenber 2004, Petitioner had a pay rate of
$17.00 per hour and nen’s fragrances had a 12 percent SC.
Therefore, Petitioner’s individualized SPH standard was $142. 00.
On the other hand, a sal es associate assigned to nen’s cl othing
woul d have a SC of 6 percent and an SPH of $283.00 if paid
$17.00 per hour.

22. \Wen assigned to nen’s fragrances, Petitioner’s
substantially increased her productivity by selling goods from

the nen’s clothing work center. This significantly inflated



Petitioner’s performnce because she received double-credit for
t he sal es outside of her assigned area.

23. Petitioner had less volune to sell in nen’s fragrances
(with a SC of 12 percent) to neet her SPH, whereas, enployees in
men’s clothing (wwth a 6 percent SC) had a | arger vol une of
merchandi ze to sell. Wen Petitioner sold nmerchandize in nen’'s
clothing, she would still get the men’s fragrances 12 percent SC
credit. Petitioner sold nore nerchandi ze outside her area than
any other enployee in nen’s fragrances.

24. Petitioner understood that her primary duty was to
sell goods in nmen’s fragrances. However, about 25 percent of
Petitioner’s sales were fromthe nmen’s clothing work center.

25. I n Decenber 2004, Respondent did not have a policy
prohi biting sal es associates fromselling goods from other work
center. Respondent did not wite enployees up for such sal es.
Respondent understood that a certain anount of such sales were
necessary for custonmer convenience. However, Respondent
di scouraged out-of -area sal es.

26. Respondent continued to give Petitioner annual raises
because there was no specific prohibition against her selling
mer chandi ze fromnen’s clothing. Petitioner actively went out
of her work center to get custoners, know ng such sal es woul d
inflate her rate. On several occasions, Lisa Bell, the ASM for

cosnetics and the direct supervisor for nen’s fragrances,



advi sed Petitioner and other associates about the need to limt
sal es outside of nen’s fragrances.

27. Early in Decenber 2004, Ms. Sholtis visited the
Cordova Mall store. M. Sholtis net Ms. Wnter and Ms. Bell in
Ms. Bell’'s office.

28. During the neeting, Ms. Sholtis explained that
enpl oyees in the smaller work centers, who are earning nore than
their assigned work center’s support rate, would be noved to
better areas in the store that could support their pay rates.

Ms. Sholtis also explained that sonme of the smaller work centers
woul d be used as training areas. Specifically, nen’ s and

| adi es’” fragrances, junior’s clothing, |adies’ accessories, and
children’ s cl othing woul d becone trai ning grounds for new

associ ates. The conpany-wi de plan for all stores included
novi ng associ ates to better areas in the store after a training
peri od.

29. Ms. Sholtis reviewed a conputer screen that identified
enpl oyees by | ast nane and pay rate. The screen did not
di scl ose the enpl oyees’ race and age. Ms. Sholtis, wthout any
know edge of Petitioner’s race and age, selected her as the
first enployee to be reassigned fromnen' s fragrances.

Ms. Sholtis selected Petitioner solely because her pay rate was

t he highest at $17.00 per hour.



30. The nmen’s fragrances work center could support a rate
of $10.00 or $11.00 per hour. Al of the enployees in nen's
fragrances earned nore than that anount. Therefore, all four
sal es associates had to transfer out to another area.
Respondent transferred themin rank order from hi ghest to | east
pai d. The sanme reorgani zation invol ving Caucasi an enpl oyees
took place in the children’s work center and the | adies’
accessories area.

31. Waen Ms. Bell questioned the timng of the transfers,
Ms. Sholtis explained that the reorgani zati on was a cor por at e-
wi de decision. Respondent was transferring associates in
| adies’ and nen’s fragrances in other stores. The transfers
were affecting associates with up to 15 years of experience. In
sone cases, all of the enployees in a work center woul d be
transferred.

32. M. Sholtis informed Ms. Bell that transfers should
not be delayed until after the holidays. According to
Ms. Sholtis, Petitioner’s i mediate transfer would give her
first choice of the best available positions in the store.

Mor eover, Petitioner’s conpensation would not be affected by
transferring before Christnas.

33. At the tinme that Respondent nade its decision to
reorgani ze, the conpany could have instituted a policy that

al l owed Petitioner and other enployees to remain in nen’s
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fragrances and |imt the credit they received for sal es outside
their work center. However, Respondent decided instead to
transfer its nost experienced associates to | arger areas where
they could maintain their high rates of pay.

34. In any event, Petitioner would have considered it a
denotion to have her pay reduced to $8.00 per hour, even if she
had been allowed to stay in nen’s fragrances. By the tine of
t he hearing, Respondent had adopted a policy that limts the
credit enpl oyees receive on sales outside their work center.

35. I n Decenber 2004, Ms. Wnter net with Petitioner to
expl ain the decision to nove her out of men’s fragrances due to
her high rate of pay. M. Wnter explained that the best areas
in the store to support her pay rate would be the shoe
depart nent and cosneti cs.

36. Over a period of about two weeks, Ms. Wnter provided
Petitioner with several options for reassignnent. M. Wnter
expl ai ned the benefits of each area, but specifically and
repeat edly recormmended | adi es’ shoes and cosnetics, especially
t he Estee Lauder nakeup counter. Respondent had associ ates
maki ng the highest rates of pay in those areas.

37. At the tine of the hearing, Respondent had four people
in ladies’ shoes making $17.00 per hour or higher. One enployee

made $21.53 per hour.
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38. An enployee in |adies’ shoes does not need years of
experience to develop a client base in order to achieve a high
rate of pay. One enployee in |adies’ shoes was able to earn
$15. 81 per hour after seven nonths. Respondent transferred this
enpl oyee fromthe junior departnment to shoes with no speci al
know edge about shoes and no custoners.

39. Another exanple of not needing time in | adies’ shoes
to be successful involved an enployee hired two weeks before
Petitioner resigned in Septenber 2005. The enpl oyee achi eved an
hourly pay of $18.46 after 15 nonths in |adies’ shoes.

40. The record indicates that African American and ot her
m nority enpl oyees earn rates of pay as high or higher than
$17.00 in |l adies’ shoes. It is undisputed that sone of the
mnority enpl oyees earning these high rates are ol der than
Petitioner.

41. Enployees in the shoe departnment nmay earn a commi ssion
in addition to their SPH pay rate. They have a support rate but
can earn higher raises if they support their rate. They can
al so request to raise their rates. Therefore, all associates in
shoes may not have the sane base rates, but they all earn 9.5
percent as comm ssions. The SCin shoes is also 9.5 percent.
The average SPH goal for enployees in shoes is $120. 00.

Enpl oyees earn the comm ssion on sales made after they reach

t heir SPH goal .
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42. Petitioner rejected the opportunity to transfer to
shoes. She did not want to performthe work required to sel
shoes.

43. Petitioner was aware that one enployee in her |ate 40s
or early 50s earned approximately $17.00 in cosnetics. M. Bel
wanted Petitioner to work in cosnetics because it would nean
that she stayed in Ms. Bell’s work center. Neverthel ess,
Petitioner rejected the opportunity to work in cosnetics because
she did not want to put make-up on peopl e.

44, After refusing a job in cosnetics or shoes, and not
being permtted to transfer to a training work center,
Petitioner’s remaining choices were in nmen’s clothing or wonen’s
clothing. Petitioner elected to work in the | adies’
desi gner/bri dge work center where Respondent sold wonmen’s better
clothes. Petitioner believed that she had a chance to support
her pay rate in that area.

45. Ms. Wnter advised Petitioner not to transfer to the
| adi es’ designer area because it would be difficult for her to
support her rate. Petitioner did not take Ms. Wnter’s advi ce.

46. Ms. Wnter infornmed Petitioner that her transfer would
not result in an imediate reduction in pay rate to the m ni num
rate paid to new hires. Rather, Petitioner would be paid her
$17.00 rate regardl ess of her sales performance for six nonths.

After that tine, Petitioner’'s rate, as well as the other

13



transferees’ rates, would be adjusted based upon sal es
performance during the second three-nonth period and the new
work center’s SC

47. Respondent required every transferring enployee to
sign a conditional transfer agreenent setting forth the paynent
terms. The only option besides signing the conditional transfer
agreenent was to resign

48. I n accordance with Respondent’s reorgani zation plan,
Respondent used nen’s fragrances to train new associ ates. Sone
of the new enpl oyees were younger than Petitioner. For exanple,
Ms. Bell hired Renee McCurley, a Caucasian fermale to fil
Petitioner’s position at $8.00 per hour. M. MCurley was 19 or
20 years old. M. MCurley trained in nmen's fragrances for four
or five nonths before transferring to | adies’ fragrances.
Respondent subsequently fired Ms. McCurl ey because she was
unabl e to nmeet her hourly goals after her transfer.

49. On or about Decenber 21, 2004, Respondent transferred
Petitioner to | adies’ designer clothes. She was aware that the
wonmren’ s work center had a SC of 6 percent.

50. Brenda Mal don was the ASM over wonen’ s cl ot hi ng.

Ms. Mal don becane Petitioner’s direct supervisor. M. Mldon is
African Anerican and ol der than Petitioner.
51. Petitioner’s annual review period ended in June 2005.

However, Respondent gave Petitioner a review in Decenber 2004

14



pursuant to policy that requires a review when any enpl oyee
| eaves his or her assigned area. The Decenber 2004 nonthly
report indicated that Petitioner had not satisfied her SPH
standard goal at that tine.

52. After several nonths, Petitioner was fourth in sales
anong about 30 people in the entire wonen’s cl ot hing work
center. She ranked nunber one in sales in the |adies designer
ar ea.

53. Petitioner’s successful performance in the | adies’
desi gner area was not sinply the result of the holiday season,
whi ch ended in January 2005. Petitioner ranked nunber one in
her area, and nunber four in the entire work center, during the
time between Decenber 2004 and February 2005. January and
February usually are slow retail nonths.

54. Respondent reviewed Petitioner performance again in
April 2005. As set forth in the conditional transfer agreenent,
enpl oyees who have transferred to another area receive a three-
nonth revi ew.

55. During the second three-nmonth period of her
reassi gnnent, Petitioner’s sales decreased. She took | ong
weekends off fromwork, thereby m ssing the busiest sales tine
of the week. She ranked nunber 18 in sales in the entire
wonen’ s cl othing work center. However, she still ranked nunber

one in sales in the | adies’ designer area.
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56. Petitioner’s sales performance during the second three
nont hs after the transfer could not support her $17.00 pay rate.
| nstead, her sal es perfornmance supported a pay rate of $7.95 per
hour .

57. At that tinme, due to the inpact of a hurricane, no one
in the | adies’ designer area supported their rates. Everyone
was off their sales goals.

58. Al though Petitioner ranked nunmber one in sales in her
area, the decision that she was unable to support her $17.00 pay
rate was based on the mathematical fornula set forth in the
conditional transfer agreenent. Petitioner’s $7.95 pay rate was
derived by dividing her actual SPH of $136.00 by her SHP goal of
$291. 00 and nul tiplying the product by her pay rate of $17.00.

59. Petitioner’s $7.95 pay rate becane effective July 31,
2005. O all the enployees transferred out of nen s fragrances,
Petitioner received the | argest pay reduction after six nonths
because she had the highest pay rate before the transfer.

60. Respondent applied the sanme fornula and cal cul ati ons
to every enpl oyee who transferred out of a work center. For
exanpl e, Ms. Thomas, who continued to work for Respondent at the
time of the hearing, received a reduction in her pay rate after
transferring fromnen' s fragrances to another work center from

$13.45 to $8. 60 per hour.
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61. There is no persuasive evidence that Respondent denied
Petitioner training in the |adies’ designer area. Additionally,
Petitioner never conplained to Respondent’s managenent that she
was experiencing a hostile work environnent because of her race
and/ or age.

62. Petitioner requested and received a | eave of absence
on August 8, 2005. She resigned on Septenber 1, 2005.

63. Petitioner advised Respondent’s staff that she was
resigning due to the stress and anxiety related to her
“denotion” and her resulting financial problens. Petitioner
inplied that she had another job that she did not want to
di scuss. During the hearing, Petitioner testified that she
resi gned because she “could no |longer afford to drive 90 mles
per day.”

64. After |leaving her job with Respondent, Petitioner
recei ved about $6, 000.00 in unenpl oyment conpensation. Six
nont hs after her resignation, Petitioner began working for
anot her enpl oyer, earning $9.00 per hour w thout any nedical or
ot her benefits. Two nonths later, Petitioner quit her job
agai n; she was unenpl oyed for approximately three nonths w thout
unenpl oynment conpensation. |In August 2006, Petitioner accepted

enpl oynent with Wal - Mart.
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CONCLUSI ONS OF LAW

65. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
case pursuant to Sections 120.569, 120.57(1), and 760. 11,
Florida Statutes (2006).

66. The FCRA nmakes it unlawful for an enployer to nake an
enpl oynent decision that is notivated by an enpl oyee’s race or
age. See 8760.10, Fla. Stat. (2005).

67. The FCRA is patterned after Title VII, the Age
Di scrimnation in Enploynment Act (ADEA), and the federal case
law interpreting Title VII and ADEA. Therefore, federal case
law interpreting Title VII and the ADEA is applicable to cases

arising under the FCRA. See G een v. Burger King Corp., 728 So.

2d 369, 370-371 (Fla. 3rd DCA 1999).

68. This case presents no direct evidence of intentional
di scrimnation under the FCRA. M. Sholtis had no know edge of
Petitioner’s race or age when she selected Petitioner for
reassignnment. |f a decision maker has no actual know edge
regardi ng an enpl oyee’s protected status, there can be no

adverse enpl oynent action based on that status. See Silvera v.

Orange County Sch. Bd., 244 F.3d 1253, 1262 (11th Cr. 2001).

69. In the absence of direct evidence of intentiona
di scrim nation, an enployee in a discrimnation case has the

initial burden of proving a prima facie case of discrimnation.
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See McDonnell Douglas Corp. v. Geen, 411 U S 792, 93 S. C.

1817, 36 L. ED. 2d 668 (1973). |If the enployee proves a prinm
facie case, the burden shifts to the enployer to proffer a
| egiti mate non-discrimnatory reason for the action it took.

See Texas Departnment of Community Affairs v. Burdine, 450 U. S

248, 101 S. C. 1089, 67 L. ED. 2d 207 (1981). The enpl oyer’s
burden is one of production, not persuasion, as it always
remai ns the enpl oyee’s burden to persuade the fact-finder that
the proffered reason is a pretext and that the enployer is

guilty of intentional discrimnation. See Burdine, 450 U S. at

252- 256.

70. In order to prove a prima facie case of age

di scrimnation, Petitioner nust show the following: (a) sheis
a nmenber of a protected group; (b) she was qualified for the
job; (c) she was subjected to an adverse enpl oynent action; and
(d) Respondent treated simlarly situated enpl oyees of a

different age nore favorably. See Turlington v. Atlanta Gas

Li ght Conpany, 135 F.3d 1428, 1432 (11th Cr. 1998).

71. To prove a prima facie case of race discrimnation

Petitioner nust show the following: (a) she is a nenber of a
protected group; (b) she was qualified for the job; (c) she was
subj ected to an adverse enploynent action; and (d) Respondent
treated simlarly situated enpl oyees outside the protected group

nore favorably.
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72. Petitioner has not met her initial burden as to age or
race discrimnation for two reasons. First, Petitioner did not
suffer an adverse enpl oynent action when she transferred from
men’s fragrances to | adies’ designer at the sane rate of pay for
si x nont hs.

73. Based on an objective corporation-w de business
deci si on, Respondent required all experienced enpl oyees to
transfer out of training areas into work centers that woul d
support their higher rates of pay. Petitioner elected to
transfer to the | adies’ designer area with the understandi ng
that she woul d be subject to an objective mathematical formula
to determ ne her rate of pay at the end of the six-nonth period.
Petitioner’s pay rate was reduced due to her poor sales
performance during the second three-nonth period and not because
she was denot ed.

74. Second, Petitioner did not show that sinmlarly
situated enpl oyees of a different age or race were treated nore
favorably. To the contrary, Respondent transferred Petitioner,
several Caucasi ans, and one Hi spanic associate in the Cordova
store based on the sanme objective business decision. Further,
undi sput ed evi dence shows that Respondent paid Petitioner and
all other transferred enpl oyees based on their sales perfornmance

at the end of the second three-nmonth period after reassignnent.
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Respondent’ s enpl oyee conpensati on policy does not take an
enpl oyee’ s age or race into account.

75. To the extent that Petitioner proved a prima facie

case of age or race discrimnation, Respondent had a legitimte
non-di scrimnatory reason for reassigning Petitioner to a | arger
wor k center and subsequently reducing her pay rate based on
decreased sales. The purpose of the policy was to establish
training areas for new enployees in small work centers and to
nmove the nore experienced and hi gher paid associates to |arger
work centers that could support a higher rate of pay. The
policy was race and age neutral on its face and as applied in
this case.

76. Respondent’s objective business decisions and
conpensation policy was not a pretext for discrimnation.
Petitioner did not nmeet her ultimate burden of show ng that
Respondent intentionally discrimnated agai nst her based on her
age or race.

77. Petitioner alleges that Respondent constructively
di scharged her when it reassigned her and reduced her pay rate
after six nonths. To neet her burden on this issue, Petitioner
nmust prove that Respondent deliberately nade the terns or
condi tions of her enploynent so intolerable that a reasonabl e

person in her position would have been conpelled to resign. See
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Rowel | v. Bell South Corp., 433 F.3d 794, 806-807 (11th Cir.

2005) .

78. Petitioner clains she resigned due to enotional and
financial stress. However, Respondent is not responsible for
Petitioner’s enotional reaction to the |ower pay rate.

Enpl oyees are not guaranteed stress-free working environnents.
Di scrimnation laws “' cannot be transforned into a palliative
for every workplace grievance, real or imagined, by the sinple

expedient of quiting.'” See Gray v. York Newspapers, Inc., 957

F.2d 1070, 1083 (3rd Cir. 1992), quoting Bristowv. Daily Press,

Inc., 770 F.2d 1251, 1255 (4th Cir. 1985).

79. Petitioner chose to transfer to the |adies’ designer
area where her performance resulted in insufficient sales and a
reduction in pay rate. Being paid an hourly rate based upon
sal es performance is not a condition that Respondent i nposed
only on Petitioner. “'[No individual enployee or enployee
group may cl ai mconstructive di scharge where all enpl oyees are

subj ect to the sane working conditions.'” See Rowell, 433 F.3d

at 804, quoting Bodnar v. Synpol, Inc., 843 F.2d 190, 192 (5th

Cir. 1988).

80. Petitioner alleged but failed to present any evi dence
showi ng she was subjected to a hostile work environnment based on
her race or age. Petitioner did not show that her workplace was

“"pernmeated with discrimnatory intimdation, ridicule, and/or
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insult,' that [was] 'sufficiently severe or pervasive to alter
the conditions of the [Petitioner’s] enploynent and create an

abusi ve working environnent.'” See Harris v. Forklift Sys.,

Inc., 510 U.S. 17, 21 (1993), quoting Meritor Sav. Bank, FSB v.

Vinson, 477 U S. 57, 65, 67 (1986)(internal citations omtted).
81. Respondent requested attorney’s fees and costs for the

first tinme in its Proposed Findings of Fact and Concl usi ons of

Law but failed to cite any authority for the award.

Accordi ngly, Respondent’s request is denied.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That Fl orida Comm ssion on Human Rel ati ons enter a final
order dismssing the Petition for Relief.

DONE AND ENTERED this 8th day of February, 2007, in

Tal | ahassee, Leon County, Flori da.

W%‘ Yoo

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 8th day of February, 2007.

COPI ES FURNI SHED,

Chri stopher E. Varner, Esquire
Chri stopher E. Varner, P.A
6056 Doctor's Park Road
MIlton, Florida 32570

Lori R Benton, Esquire

Ford & Harrison LLP

300 South Orange Avenue, Suite 1300
Post O fice Box 60

Ol ando, Florida 32802-0060

Ceci | Howard, General Counsel

Fl ori da Commi ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Denis Crawford, Agency Cerk

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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